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In re Sanford's, Inc.    No. 384-01642-P7
Clackamas Town Center Assoc. v. Hartvig  U.S.D.C. No. 91-65-PA

3/20/91    Judge Panner reversing in part and affirming in part
Judge Luckey  

During negotiations concerning a shopping center lease,

the debtor's lessor promised not rent additional space in the

center to competing businesses.  The lessor subsequently did

lease to a competing business.  The debtor abandoned the premises

and filed bankruptcy.  The trustee obtained a judgment against

the lessor in state court.  The landlord asserted its claim for

unpaid rent in bankruptcy court.  

The defense of res judicata was unavailable to the

debtor because the parties consented to piecemeal litigation.  

Nevertheless, collateral estoppel applied to bar the creditor's

claim for prepetition rent for the period during which the debtor

occupied the premises.  The landlord's constructive eviction by

renting to a competing business relieved the debtor of any duty

to pay post-abandonment rent.  

In dicta, the court suggested that even if the lessor

had an allowed claim for the unpaid rent, the lessor could not

setoff that claim against the trustee's judgment if it would be

inequitable to allow setoff.  
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